environmental impact statement, even though he cannot establish with any certainty that the statement will cause the license to be withheld or altered, and even though the dam will not be completed for many years. 3 In a sense, the Court's acknowledgment that procedural injuries are "special" for standing purposes was no more than belated recognition of a reality that should have been obvious to any student of administrative law. In thousands of cases, courts have routinely decided whether an agency erred by refusing to grant a petitioner a statutorily or constitutionally required procedure, e.g., a hearing, without requiring the petitioner to demonstrate that the agency certainly, or even probably, would have reached a different result if it had granted the petitioner's request for a hearing. Courts have long been willing to address that procedural issue without any mention of standing based only on a petitioner's claim that it raised a material issue of contested fact that might plausibly be resolved differently after a hearing. Yet, since the Court had not previously addressed the issue of standing to redress a procedural injury, the 1992 footnote induced many circuit courts to address for the first time the question of when an alleged procedural injury suffered by a petitioner qualifies the petitioner for standing. 4 The circuit court opinions fall in two categories with respect to the nature of the causal relationship they require between the omitted procedure and a 3 Lujan v. Defenders of Wildlife, 504 U. S. 555, 572 n.7 (1992) . 4 Many of the procedural injury cases are resolved by deciding whether the procedure the agency failed to provide affected what the Court refers to as a "separate concrete interest" of the petitioner,.e.g., the agency action would damage a tract of land the petitioner uses for recreational purposes. I have discussed that class of disputes in detail elsewhere. See e.g., Richard Pierce, Issues Raised by Friends of the Earth v. Laidlaw Environmental Services: Access to the Courts for Environmental Plaintiffs, 11 Duke Environmental Law & Policy Forum 207 (2001); Is Standing Law or Politics? 77 North Carolina Law Review 1741 (1999 . For purposes of this essay, I am ignoring that important class of cases. I am focusing only on cases in which the agency's failure to provide the procedure at issue jeopardizes a separate concrete interest of the petitioner and in which the only question the court must resolve is whether the petitioner has demonstrated an adequate causal relationship between the omission of that procedure and the resolution of the underlying substantive dispute against the petitioner. substantive result that is unfavorable to the petitioner. In many cases, a petitioner prevails by alleging only that it was unlawfully deprived of a procedural right that might plausibly have changed the outcome of a substantive dispute. 5 In other cases, however, a petitioner loses because a court concludes that it did not demonstrate that "it is substantially probable that the procedural breach will cause the essential injury to the plaintiff's own interest." 6 The choice of the causal test to apply is outcome determinative. When a court applies the plausibility standard, it holds that the petitioner has standing because it is almost always plausible that provision of a procedural safeguard will change the outcome of a case.
Conversely, when a court applies the probability standard, it holds that the petitioner lacks standing because it is usually impossible to prove that provision of a procedural safeguard will probably change the outcome.
What can the harmless error doctrine tell us about the procedural injury doctrine?
The Supreme Court has helped to provide a way of making sense of the the agency action. The procedural injury test and the harmless error test are doctrinally discrete. A court applies the procedural injury test at the beginning of the review process to determine whether an agency's omission of an arguably required procedure has caused an injury sufficient to confer jurisdiction on the court to review the challenged action. It applies the harmless error test at the end of the review process to determine whether an agency's omission of a required procedure constituted an error so unlikely to cause harm that the court would not be justified in vacating and/or remanding the challenged action.
Those differences in the timing, procedural posture, and effects of applications of the procedural injury and harmless error doctrines are important.
They limit the value of any direct analogy between the two doctrines. I will return to a discussion of the implications of the differences between the doctrines after I extract as much value as I can from the similarities between the two.
The procedural injury doctrine and the harmless error doctrine are logically and functionally related. If a court concludes that a procedure is so important that its omission produced harm sufficient to justify a court in vacating and/or remanding the agency action, it seems logical that the court also should conclude that omission of the procedure caused the petitioner to suffer a procedural injury. The converse does not follow, however. A court cannot evaluate effectively many claims that a procedural error was harmless without reviewing the entire record of the proceeding. A court cannot engage in that review process unless it first determines that the petitioner suffered a procedural injury sufficient to allow the court to review the record of the agency action the petitioner is challenging.
In Shinseki, the Court held that section 706 of the Administrative Procedure Act 8 codifies the version of the harmless error rule that courts have long applied in civil cases. 9 The Court then criticized and rejected the version of the harmless error rule that the Federal Circuit had been applying to decision making by the VA. The Court rejected the Federal Circuit's version for three reasons: (1) it relied on a series of "mandatory presumptions and rigid rules rather than case specific application of judgment, based upon examination of the record;" (2) it imposed an unreasonably high burden on the agency; and, (3) it imposed the burden of showing that an error was harmless on the agency rather than on the party that challenged the agency action.
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The Court then instructed lower courts to apply the harmless error rule to agencies the same way courts apply the rule to civil cases. The Court emphasized that the courts must apply the rule in a flexible manner, with the results dependent on the nature of the error and its likely effects on the outcome of the case:
[T]he factors that inform a reviewing court's "harmless-error" applied a probability test to erroneous deprivations of the right to a jury trial, they would logically conclude that the error was harmless in most cases.
With the harmless error rule applied in that manner, trial judges would soon realize that they could erroneously deny motions for jury trials at little, if any, cost. That realization inevitably would cause them to tip the balance against grants of motions for jury trials in all close cases, thereby eroding de facto the right to jury trial. We place such a high value on the right to jury trial that we want judges to decide close cases by granting motions for jury trial. We obtain that result by making an erroneous decision denying a motion for jury trial costly,
i.e., by applying to erroneous denials of jury trials a version of the harmless error rule that almost always yields a reversal that must then be followed by an expensive jury trial.
Erroneous evidentiary rulings raise quite different considerations. Given the complexity of the rules of evidence and the need for a judge to make a large number of evidentiary rulings in a typical trial, it is unrealistic to expect any judge to preside over a trial that is free of evidentiary errors. Even the best trial judges probably make at least a few erroneous evidentiary rulings in every trial. 19 Yet, a single erroneous ruling (or even a handful of erroneous rulings) is unlikely to change the outcome of a case. Moreover, we simply do not place as high a value on the right to a trial free of evidentiary errors as we do on the right to a jury trial.
In this situation, it would be far too costly to require a retrial in every case in which a judge makes one or a few erroneous evidentiary rulings. We appropriately absorb that high cost only in the rare case in which a circuit court, after considering all of the evidence presented, concludes that the erroneous ruling probably affected the outcome of the case.
Errors in giving jury instructions are closer to errors in making evidentiary rulings than to errors in refusing to grant a motion for jury trial. Given the number of jury instructions and the difficulty of determining the precise language that should be included in each instruction, a trial that is free of all jury instruction errors is probably as rare as a trial that is free of all erroneous evidentiary rulings.
Yet, it is more likely that an erroneous jury instruction on a critical issue will affect the outcome of a case than that an erroneous evidentiary ruling will be determinative of the outcome of the case. Moreover, it is easier for circuit courts to detect serious and material errors in giving jury instructions than it is for them to detect serious and material errors in making evidentiary rulings. Circuit court judges know far more about the abstract legal principles that trial courts should reflect in jury instructions than they do about the rules of evidence that trial judges must apply every day.
With two important exceptions, the application of the procedural injury doctrine should be informed by the same factors that explain the application of the harmless error rule. Both exceptions relate to the time and procedural posture of a case when a court applies each of the doctrines.
First, it is easy to apply a flexible, case specific version of the harmless error doctrine, but it is hard to apply a flexible case specific version of the procedural injury doctrine. By definition, a reviewing court has not yet looked in detail at the record of a proceeding when it decides whether an arguably erroneous decision depriving someone of a procedural right is so important that it justifies a holding that the petitioner has suffered a procedural injury. By contrast, a reviewing court can consider the entire record of a proceeding when it decides whether an erroneous deprivation of a procedural right was harmless. It follows logically that courts must be more willing to engage in broad generalizations when they apply the procedural injury doctrine than when they apply the harmless error rule.
Second, the consequences of a determination that a petitioner has or has not suffered a procedural injury caused by an agency action are different from the consequences of a determination that any such injury suffered by a petitioner was or was not harmless. A determination that a petitioner did not suffer a procedural injury ends a case with a holding that the petitioner lacks standing to obtain review of the agency action. In that situation, the court never has an opportunity to decide whether the procedural injury defeated "substantial justice" and affected "the substantial rights of the parties" by considering the nature and effects of the deprivation of the procedural right in the overall context of the full record. The highly contextual case specific harmless error rule would serve no purpose at all if courts were to apply a version of the procedural injury test that precludes a court from reviewing agency actions to determine whether omission of a required procedure constituted harmless error in light of the nature and likely effect of the omission.
By contrast, a determination that a petitioner has suffered a procedural injury gives the reviewing court the power to review the case and leaves the court with the discretion to decide that any violation of procedural rights was harmless.
It also leaves the court with discretion to decide that, even if the deprivation of the procedural right was not harmless, the court should choose a remedy that keeps the costs of the decision within reasonable bounds given the severity of the deprivation of the procedural right. In short, application of a single easy to meet procedural injury test leaves courts with ample means of furthering the resourcesaving purpose of the harmless error rule.
This difference suggests that courts should be much more willing to engage in broad generalization in the context of procedural injury determinations than in the context of harmless error determinations. Moreover, it suggests that courts should apply a test for determining whether a petitioner suffered from a procedural injury that is easier to meet than the test the court applies to determine whether an erroneous deprivation of a procedural right constituted harmless error.
With these considerations in mind, we can turn to the circuit court opinions that apply the two types of tests to determine whether a petitioner has suffered a procedural injury. the test in the vast majority of cases. It is virtually impossible to "prove" that provision of any procedural safeguard that an agency unlawfully refused to provide "probably" would change the outcome of the case.
Circuit court opinions that apply a plausibility test
Each of the contexts in which courts have applied the easy to meet plausibility test involved alleged deprivation of procedural rights that satisfy the criteria the Supreme Court has identified as critical in applying the harmless error rule. Each involved deprivation of a fundamental procedural right. Each of the procedural rights at issue was either the subject of a Supreme Court opinion in which the Court held the right to be required by the Constitution or the subject of a statute in which Congress required the agency to provide the procedure before it takes a specified class of actions. In each case, the agency's arguably unlawful deprivation of the procedural right might plausibly have affected the substantive outcome, but in each case it is impossible to determine the likelihood that it had that effect without first considering the merits of the case. In each of these contexts, a holding that the petitioner lacks standing because it has not suffered a procedural injury would render it impossible for a court to determine the likely effects of the deprivation in the context in which it took place.
Conversely, in each of these contexts, a court can further the resourceconserving purpose of the harmless error rule even if it holds that the petitioner has standing because it suffered a procedural injury. The court has two opportunities to avoid imposing undue costs on agencies after it holds that a petitioner has suffered a procedural injury -by concluding that the error was harmless or by choosing a relatively low cost remedy even if it concludes that the error was not harmless. Numerous cases illustrate both of these means of furthering the purposes of the harmless error rule.
Thus, for instance, even though courts always hold that a party has standing attributable to a procedural injury when it alleges that an agency unlawfully deprived it of a hearing that might plausibly have changed the outcome of the case, courts routinely hold that errors made in admitting or excluding evidence in such a hearing 26 and inadequacies in the agency's explanation of its decision after a hearing 27 were harmless. Similarly, while courts invariably hold that a party has standing attributable to a procedural injury when it alleges that it was unlawfully deprived of the notice and comment rulemaking procedure prescribed by APA section 553, courts routinely apply the harmless error rule both to agency failures to provide adequate notice of a study on which it relied 28 and to agency failures to discuss adequately comments submitted by parties.
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Moreover, courts couple their universal practice of holding that deprivation of the right to a hearing that is free from the potential adverse effects of unlawful ex parte communications qualifies as a procedural injury with regular application of the harmless error rule to such communications. Even when a court does not hold a procedural error harmless, it often furthers the resource-conserving goal of the harmless error rule by declining to impose a costly remedy. Thus, for instance, while courts invariably hold that a petitioner has standing based on a procedural injury when it alleges that an agency deprived it of the APA right to notice and comment rulemaking, courts frequently remand a rule without vacation when they conclude that the agency is likely to be able to correct any procedural errors on remand.
31 Similarly, the courts combine the universal practice of holding that a petitioner has suffered a procedural injury when it alleges that it was the subject of a decision made by an agency with an unconstitutional composition with a willingness to apply any holding on the merits prospectively only to avoid imposing undue costs on agencies. 32 And courts frequently refuse to vacate agency actions when they determine that the agency used an unlawfully composed advisory committee in making such a decision even though they routinely hold that deprivation of the statutory right to a properly composed advisory committee qualifies as procedural injury for standing purposes.
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Circuit court opinions that apply a probability test 44 Id. at 1162. The third member of the panel wrote a concurring opinion in which he disagreed with the majority's reasoning and conclusion with respect to the procedural injury test and concurred on the basis of his belief that the petitioner had failed to demonstrate that she had a concrete interest that was at stake in the rulemaking. Id. at 1166-68. that the procedural breach will cause the essential injury to the plaintiff's own interest. In other words, while we relax the imminence and redressability requirements, the procedural-rights plaintiff must still satisfy the general requirements of the constitutional standards of particularized injury and causation.
45
The panel majority concluded that the plaintiff lacked standing because she had not demonstrated that inclusion of more representatives of parents or students on the negotiating committee probably would have produced a rule more favorable to her interests as a parent.
This reasoning is flawed on many grounds. First, it is inconsistent with the routine judicial practice of applying a plausibility test to all other alleged deprivations of procedural rights that are rooted in statutes or in the constitution. Thus, for instance, courts regularly hold that a petitioner has standing to obtain review of an alleged violation of the FACA requirement that an advisory committee must be "fairly balanced in terms of the point of view represented." 46 That FACA requirement is remarkably similar to the statutory requirement of an "equitably balanced" committee the deprivation of which the court found inadequate to support standing in Center for Law and Education. Like the "equitably balanced" requirement in the No Child Left Behind Act and virtually all other statutory procedural requirements, the "fairly balanced" committee requirement of FACA could never support standing if a court used a probability test to apply it.
Second, the distinction the court drew between causation and redressability defies logic. In most situations, causation and redressability are functionally indistinguishable. In the context of most agency actions a court can redress an injury only by vacating and remanding the agency action with instructions to the agency to correct the error that led to the judicial rejection of the agency action. Courts routinely hold that an injury caused by an agency can be redressed by a judicial decision that vacates and remands the agency action. Courts necessarily apply the same test to redressability disputes and to causation disputes. It makes no sense to say that a court should apply a more relaxed test to determine whether an injury is redressable than it applies to determine whether the challenged agency action caused the alleged injury. That reasoning would require a court to say that a judicial decision vacating and remanding an agency action can redress an injury that was not caused by the agency action at issue.
Third, if courts use a probability test to apply the causation requirement of the procedural injury test, they will not have the opportunity to apply the version of the harmless error rule the Supreme Court announced in Shinseki in most cases. Application of the probability test to all cases in which an agency allegedly deprived a petitioner of a constitutionally or statutorily prescribed procedure would yield a holding that a court lacks Article III jurisdiction to review most agency actions to determine the effect of the alleged deprivation of a procedural right. As a result, in most such cases, the court would not be able to engage in the "case specific application of judgment based upon examination of the record" that the Court mandated in Shinseki. imminence and redressability requirements, the procedural-rights plaintiff must still satisfy the general requirements of the constitutional standards of particularized injury and causation.
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The first sentence in that passage is a direct quote from Florida Audubon Society. 51 The second sentence is a misleading paraphrase of the court's lengthy discussion of standing.
The en banc court discussed many issues in the twelve-page opinion in which it held that FAS lacked standing. FAS sought review of a Directive in which the Secretary of the Treasury clarified an existing rule in a way that expanded the scope of a tax credit for the use of a blend of gasoline and an additive derived from ethanol. FAS argued that the agency violated NEPA by refusing to prepare an EIS before it issued the Directive.
According to FAS, the agency had to prepare the EIS because the Directive was a major federal action that affected the environment.
FAS argued that it had standing derivative of the standing of its members who viewed wildlife in areas near farm lands. FAS argued that the Directive injured its members who viewed wildlife in areas near farm land because the clarification in the Directive would encourage farmers to plant more corn, which in turn would cause more agriculture-related pollution, which in turn would have adverse effects on the wildlife that the FAS members liked to observe in the vicinity of farm lands. As I read the en banc opinion, the holding had little if anything to do with the procedural injury doctrine. The holding was based on the en banc court's skepticism with respect to the lengthy alleged 50 Id. at 1159. 51 Id. at 664-65. causal chain between the challenged agency action and the concrete injury alleged as the basis for the FAS claim of standing.
The opinion has many passages that support my interpretation. The court divided the standing inquiry into two parts:
As in all cases, standing in an EIS suit requires adequate proof of causation. The conceptual difficulty with this requirement, in this type of case, is that an adequate causal chain must contain at least two links: one connecting the omitted EIS to some substantive government decision that may have been wrongly decided because of the lack of an EIS and one connecting that substantive decision to the plaintiff's particularized injury.
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The court had no difficulty resolving the first part of the causal inquiry in favor of the petitioner. The court recognized that the petitioner had linked the failure to prepare an EIS adequately with the agency action the petitioner challenged. 53 The court had no choice but to recognize the adequacy of the causal link between failure to prepare an EIS and an agency action, since the Supreme Court used the adequacy of that causal relationship to illustrate its point that "procedural rights are special" in its 1992 opinion in Defenders of Wildlife.
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The court described the reasoning in the district court opinion it upheld in a manner that focused on the court's real concern:
52 Id. at 668. 53 Id. at 666. 54 504 U.S. at 572 n.7.
[T]he district court dismissed as "speculative" appellants' argument that the tax credit, by increasing the market for ETBE, would stimulate production of the corn, sugar cane and sugar beets necessary to make the ethanol from which ETBE is derived, and that this increased crop production would, in turn, necessarily result in more agricultural cultivation, with its accompanying environmental dangers, in regions that border wildlife areas appellants (or their members) use and enjoy. The court declared that, even if it presumed that the tax credit would increase corn and sugar production, appellants had advanced no credible evidence that the increased production would necessarily harm or even occur near the wildlife areas in Michigan, Minnesota, and
Florida that appellants visit. Because appellants had not established a geographic nexus between the harm they asserted that the tax credit will likely cause and lands that appellants-or their members-use, the court ruled that appellants had not suffered the particularized injury necessary for standing.
55
The court then made explicit the basis for its holding:
Appellants in this case premise their claims of particularized injury and causation on a lengthy chain of conjecture. In brief, appellants contend that the tax credit will cause more ETBE production, which in turn will cause more ethanol production, which consequently will cause more production of the corn and sugar necessary for ethanol, which will then cause more agricultural pollution, which, as this pollution is likely to occur on farmland bordering wildlife areas appellants visit, is also likely to harm the areas visited by appellants. As we are reviewing a motion for summary judgment, we require specific facts, not "mere allegations," to substantiate each leap necessary for standing. Because appellants have not adequately demonstrated either an injury to their particularized interest or that defendant's actions created a "substantial probability" of this injury, we conclude that they lack standing to sue for preparation of an EIS.
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In other words, the holding that FAS lacked standing had nothing to do with the procedural injury doctrine -the required causal relationship between the failure to provide a required procedure and the challenged agency action. It was based instead on the court's conclusion that there was an inadequate causal link between the challenged agency action and the concrete injury the petitioner alleged.
The majority of the en banc court may or may not have been right with respect to its determination that the petitioner failed to establish an adequate causal link between the agency Directive that increased the scope of a tax credit and the concrete injury allegedreduced pleasure from viewing wildlife in areas near farm lands. I find the dissenting opinion of four judges more persuasive than the opinion of the six-judge majority on that issue. Even if you accept the majority's reasoning, however, as all D.C. Circuit panels must unless and until the en banc court overrules the opinion, the opinion does not hold that a court must apply a probability test in determining whether a petitioner has suffered a procedural injury sufficient to support standing. 56 Id. at 666.
Conclusion
My attempt to use the harmless error rule as a point of entry in attempting to understand the procedural injury doctrine has persuaded me that the many cases in which courts apply an easy to meet plausibility test to determine whether there is an adequate causal relationship between the omitted procedure and the challenged action are correct.
Application of the plausibility test to determine whether a petitioner has standing to challenge an agency action where an agency allegedly deprived a petitioner of a required procedural safeguard allows a court to review the entire record of the case to decide: (1) whether the agency was required to provide the procedure; (2) if so, whether the agency deprived the petitioner of that procedure; (3) if so, whether any such deprivation of a procedural right was harmless; and, (4) even if the deprivation was not harmless, whether it was sufficiently serious to justify grant of the often costly remedy of vacation and remand of the challenged agency action.
Application of a probability test has the opposite results. Since it is usually impossible to demonstrate that provision of a required procedure such as a hearing, an EIS, or notice and comment probably would change the results in a case, application of a probability test would have many unfortunate results. It would devalue the procedures required by the constitution and by statutes by encouraging agencies to deny procedural safeguards in all close cases. It would deprive courts of the opportunity to decide most important cases in which agencies allegedly deprived a party of such a right. It would also render irrelevant the nuanced and fact-specific harmless error rule, since courts
